PROCUREMENT OF BRAND NEW NRO7 ICT REQUIREMENTS UNDER MITHI FUNDS
(Contract No. 22-284 & 287)

KNOW ALL MEN BY THESE PRESENTS
This contract is made and entered into by and between:

The National Economic and Development Authority Regional Office No. 7, a national
government agency duly organized and existing under the laws of the Philippines, with office address at

Sudlon, Lahug, Cebu City, represented in this instance by its OIC-Regional Director, DOLORES J.
MOLINTAS hereinafter referred to as NEDA 7,

-and-

Mustard Seed Systems Corporation a corporation duly organized and existing under and by
virtue of the laws of the Philippines, with office address at 17B MJ Cuenco Ave., C Mina St., Brgy.
Mabolo Cebu City represented in this instance by its IT Sales and Product Consultant MR. JONATHAN
CAPUYAN hereinafter referred to as the CONTRACTOR.

WITNESSETH

WHEREAS, the CONTRACTOR is engaged in the business of providing ICT services and
trading ICT supplies and equipment and is willing and representing itself to have substantial capital and
investment capable of servicing NEDA 7;

WHEREAS, NEDA 7 desires to purchase brand new and fully functional 22 Wireless Access
Points, 1 Security Gateway, 1 Network Switch, 2 Uninterruptible Power Supplies and 1 Laser Projector
for office operations;

NOW THEREFORE, for the reasons mentioned above, and in consideration of the mutual
covenants stipulated herein, NEDA 7 and the CONTRACTOR agree as follows:

L Definitions
In this Contract, the following terms shall be interpreted as indicated:
(a) “The Contract” means the agreement entered into between NEDA 7 and the
CONTRACTOR, as recorded in the Contract Form signed by the parties, including all

attachments and appendices thereto and all documents incorporated by reference therein;

(b) “The Contract Price” means the price payable to the CONTRACTOR under the Contract for
the full and proper performance of its contractual obligations;

(c) “The Goods and Services” means the provision of 22 Wireless Access Points, 1 Security
Gateway, 1 Network Switch, 2 Uninterruptible Power Supplies and 1 Laser Projector ,
which are brand new and fully functional, including incidental services, and which the
CONTRACTOR is required to provide to NEDA 7 under the Contract;

(d) The “Funding Source” refers to the Government of the Philippines (GOP) through
Continuing Appropriation of FY 2021 per RA 11640;

(e) “The Project Site” is NEDA Regional Office No. 7, Sudlon, Lahug, Cebu City;

(f) “Day” means calendar day;

(g) The “Effective Date” of the contract refers to the date provided in the Contract Form signed
by the parties. Performance of all obligations shall be reckoned from the Effective Date of
the Contract;

(h) “Verified Report” refers to the report submitted by the Implementing Unit to the Head of

NEDA 7, setting forth its findings as to the existence of grounds or causes for termination
and explicitly stating its recommendation for the issuance of a Notice to Terminate.
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2, Governing Law and Language

2.1 This Contract shall be interpreted in accordance with the laws of the Republic of the
Philippines.

2.2 This Contract has been executed in the English language, which shall be the binding and
controlling language for all matters relating to the meaning or interpretation of this Contract.
All correspondence and other documents pertaining to this Contract exchanged by the parties
shall be written in English.

3. Scope of Contract

3.1 This Contract covers the provision of 22 Wireless Access Points, 1 Security Gateway, 1
Network Switch, 2 Uninterruptible Power Supplies and 1 Laser Projector which are
brand new and fully functionai .

3.2 The following documents shall be deemed to form and be read and construed as part of this
Agreement, viz.:

(a) the Bid Form and the Price Schedule submitted by the Bidder;
(b) the Schedule of Requirements;

(c) the Technical Specifications;

(d) the General Conditions of Contract;

(e) the Special of Contract ; and

(f) the Entity’s Notification of Award;

4. Standards of Services

4.1 The CONTRACTOR shall provide 22 Wireless Access Points, 1 Security Gateway, 1
Network Switch, 2 Uninterruptible Power Supplies and 1 Laser Projector , which are
brand new and fully functional, including incidental services, as specified in its bid
submitted on 24 October 2022 within 45 calendar days from the receipt of Notice to
Proceed..

4.2  The CONTRACTOR shall fulfill its obligations under this Contract in accordance with the
best-accepted industry and professional standards. The CONTRACTOR shall exercise all
reasonable skill and diligence in the discharge of the duties agreed to be performed and
shall always work in the best interest of NEDA 7 in mind;

4.3 The CONTRACTOR shall employ sufficient and competent manpower for the timely
delivery of the goods and services;

4.4 NEDA 7 shall promptly notify the CONTRACTOR in writing of any complaints, concerns
or claims arising from the implementation of this Contract.

4.5 If the CONTRACTOR, having been notified, fails to address the complaints or concerns
within seven (7) days, NEDA 7 may proceed to take such remedial action as may be
necessary, at the CONTRACTOR’s risk and expense and without prejudice to any other
rights which NEDA 7 may have against the CONTRACTOR under the Contract and under
the applicable law.

5. Prices

5.1 Contract price charged by the CONTRACTOR for the goods and services performed under
this Contract shall not vary from the price quoted by the CONTRACTOR in its total bids
in the amount of One Million One Hundred Twenty Nine Thousand Seven Hundred
Ninety Six (PhP1,129,796.00) with the following breakdown:

LPam_culars T Contract Price ;
Lot 1 - 22 WAPs and 1 Security Gateway, 1 PhP 857,796.00 |
INetwork Switch and 2 UPS '
Lot 3 - Laser Projector PhP 272,000.00 ‘
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5.2 Contract Price shall be fixed and shall not be adjusted during contract implementation.

The CONTRACTOR shall not, except for purposes of performing the obligations in this Contract,
without NEDA 7’s prior written consent, disclose this Contract, or any provision thereof, or any
specification or information furnished by or on behalf of NEDA 7. When such disclosure is necessary, it
shall be made with NEDA 7 permission in writing and shall be made by CONTRACTOR in confidence,
and shall extend only as far as may be necessary for purposes of performance of activities related to the

Contract.

9. Inspection and Audit

The CONTRACTOR shall permit the Government of the Philippines to inspect the
CONTRACTOR'S accounts and records relating to the performance of the CONTRACTOR and to have
them audited by auditors appointed by the Government, if so required by the Funding Source.

10. Delays in Performance

10.1  Performance of Services shall be made by the CONTRACTOR in accordance with the time

schedule prescribed by NEDA 7. If at any time during the performance of this Contract, the
CONTRACTOR or its Subcontractor(s) should encounter conditions impeding timely
performance of Services, the CONTRACTOR shall promptly notify NEDA 7 of the fact of
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6. Payment

6.1 Payment shall be made upon complete delivery and acceptance by NEDA 7 of the goods
and services mentioned in 4.1 subject to appropriate withholding taxes and payment of
obligation of warranty either through retention money or a special bank guarantee equivalent
to two percent (2%) of the total Contact Price;

6.2 No advance payment shall be made. The CONTRACTOR’S request for payment shall be
made to NEDA 7 in writing, accompanied by a statement of account and documentation of
work done;

6.3 Payments shall be made promptly by NEDA 7 but in no case later than sixty (60) days after
submission of a claim complete with all supporting documents by the CONTRACTOR; and

6.4 The CONTRACTOR shall be entirely responsible for all the necessary taxes, duties, license
fees, and other such levies imposed for the completion of this Contract.

7. Performance Security

7.1 To guarantee the faithful performance by the CONTRACTOR of its obligations under the
contract, the CONTRACTOR shall furnish the performance security in the following
amounts (whichever is applicable), not later than the signing of the contract by both parties.

"~ FormofPerformance Security | Amount(inPhP) i
! Cash or Cashier's/Manager's Check Issued by al
' Universal or Commercial Bank |
1 === — Php56,489.80
| Bank draft/ Guarantee or Irrevocable Letter of Credit | (5% of the Total Contract Price of
Issued by a Universal or Commercial Bank; | Php1,129,796.00)
Provided, however, that shall be confirmed or|
authenticated by a Universal or Commercial Bank, if |
issued by a foreign bank :
Surety bqnd callable upon demand 1§s_ued by a| Php338,938.80
surety or insurance company duly certified by the | (30% of the Total Contract Price of
Insur{ince Commission as authorized to issue such; Php1,129,796.00)
security - B

7.2 The performance security will be discharged by NEDA 7 and returned to the
CONTRACTOR not later than thirty (30) days following the date of completion of the
CONTRACTOR'’s performance obligations under the Contract.

8. Use of Contract Documents and Information



11.

the delay and its cause(s) and take immediate actions to remedy the situation, which should
not be later than the end of the day; and

10.2 If the CONTRACTOR fails to perform the Services within the period specified in this
Contract, NEDA 7 may consider taking action against the CONTRACTOR for remedies as
described in items 12 to 19 in this Contract.

Limitation of Liability

Except in cases of criminal negligence or willful misconduct, the aggregate liability of the

CONTRACTOR to NEDA 7 shall not exceed the total Contract Price.

12

13.

14.

Settlement of Disputes

12.1 If any dispute or difference of any kind whatsoever shall arise between NEDA 7 and the
CONTRACTOR in connection with or arising out of this Contract, the parties shall make
every effort to resolve amicably such dispute or difference by mutual consultation.

12.2 If after thirty (30) days, the parties have failed to resolve their dispute or difference by such
mutual consultation, then either NEDA 7 or the CONTRACTOR may give notice to the
other party of its intention to commence arbitration;

12.3 No arbitration in respect of this matter may be commenced unless such notice is given;

12.4 Arbitration proceedings shall be conducted in accordance with Republic Act 9285,
otherwise known as the “Alternative Dispute Resolution Act of 2004”.

12.5 In case of court litigation, the parties hereby agree that the venue shall be in the appropriate
court in the City of Cebu.

Force Majeure

13.1 The CONTRACTOR shall not be liable for forfeiture of its Performance Security,
liquidated damages, or termination for default if and to the extent that its delay in
performance or other failure to perform its obligations under the Contract is the result of a
force majeure.

13.2 For purposes of this Contract the terms “force majeure” and “fortuitous event” may be used
interchangeably which shall be interpreted to mean an event which the Contractor could not
have foreseen, or which though foreseen, was inevitable;

13.3 It shall not include ordinary unfavorable weather conditions, and any other cause the effects
of which could have been avoided with the exercise of reasonable diligence by the
Contractor which may include, but not limited to, acts of the Procuring Entity in its
sovereign capacity, wars or revolutions, fires, floods, epidemics, quarantine restrictions,
freight embargoes; and.

13.4 If a force majeure situation arises, the CONTRACTOR shall promptly notify NEDA 7 in
writing of such condition and the cause thereof. Unless otherwise directed by NEDA 7 in
writing, the CONTRACTOR shall continue to perform its obligations under the Contract
when practicable and shall seek all reasonable alternative means for performance not
prevented by the force majeure.

Termination for Default

14.1 NEDA 7 shall terminate this Contract for default when any of the following conditions
attends its implementation:

(a) Outside of force majeure, the CONTRACTOR fails to perform any of its obligation
under the Contract and such failure amounts to at least ten percent (10%) of the
contract price;

(b) As aresult of force majeure, the CONTRACTOR is unable to perform any or all of its
obligations amounting to at least ten percent (10%) of the contract price, for a period
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